Members’ Day: Ronald Dworkin Background
Dworkin was professor of jurisprudence here in Oxford. Jurisprudence is the discipline that bridges law and philosophy, particularly ethics. It studies foundational concepts such as the distinction between law and morality, the legitimacy of legal systems, the obligation of citizens to obey the law, the role of government, and grey areas where the law has to be interpreted by judges - hard cases.
He succeeded Hart, and is usually characterised by his differences from Hart. Hart is called a ‘positivist’, being influenced by that 20th-century philosophical movement. Hart reacted against earlier doctrines of authority (of the sovereign, for example), founding the law in custom, context, precedent, statute -social facts. Judicial interpretation he took to be at the discretion of the judge. Laws are rules or norms, not imperatives, and involve the understanding of the situation as apprehended by the agent, including his conceptual framework. You can see how this position leads to relativism.
Dworkin agrees with Hart in relying on fact rather than authority. His most famous difference was in his assertion that there is always ‘a right answer’; in his theory this answer is independent of the judge’s personal views. His system can be seen as Platonic: the law (as distinct from ‘laws’) has an existence over and above any particular interpretation. That existence, however, is rooted in empirical methods of discovery -  more like a science, in the way science may discover natural law. And, like a natural law, we may be able to know it or not; puzzles will remain. [It may be argued that Socrates’s methods were similarly empirical.]
The law, he says, is founded in principles, which guide judges in hard cases (and can be shown to have done so). These principles are not rules or laws. The difference can be seen more clearly in other European languages, where the words for ‘the law’ and specific ‘laws’ are not even related [eg French ‘droit’ - which is what law students study - and ‘loi’ - which is what is passed by the Assembly]. Rules dictate a result; principles guide it. A rule can be shown to be invalid; a principle remains even when it does not prevail. There is also a difference between principles and policies: policies aim at social goals; principles apply to the individual, and establish rights - which may sometimes be in conflict with social policies (the US written Constitution is explicitly designed to protect some of these rights.)
Principles are thus the source of human rights, which are what I want to concentrate on today. He is explicit in defining the kind of rights he is talking about as legal rights, not rights in personal relations (ethics), but vis-a-vis society. They derive, however, from moral principles, and not from social custom or government policy.
Rights
In ethics, it is something of a mystery where human rights come from. Ethical systems, such as Kant’s, or Bentham’s, normally deal in duties and goals, designed to guide individual choices. Bentham declared that talk of rights was ‘nonsense on stilts’. Rights only enter the picture with social systems, where it is necessary to establish the rights of one against another, or against the whole. Rights establish a balance between competing interests and powers; they also may balance tension between conflicting principles and laws, and serve to stabilise society. Dworkin uses the phrase ‘a geometry of rights’ which I think is significant: it is like a geometry of forces, as in a lever or an arch - it balances one force or right against another, resulting in change or stability. He also uses the phrase ‘the gravitational force of a precedent’ (which is not to say that such a force may not meet with a counter-force).

But socially established rights may change over time: sumptuary laws, ownership and inheritance rights, marriage rights, rights to vote and dissent and differ from the norm - all these have changed radically. Human rights may be more absolute; at least, that is the feeling one gets from Dworkin, who is, of course, writing in the context of contemporary Western democracy. On the other hand, he would probably say that there is somehow a fact of the matter: for example, either women have equal rights with men or they do not. It is here that he is most radically different from the relativism that may derive from legal positivism.
For Dworkin, the lawyer, someone either has a right at law or does not - a right, that is, to win, to get remedy. The job of the lawyers and legislators is to discover and apply that right. Rights may be in conflict; they act in context, and contexts change, so changing the existing law. They derive from custom, from the constitution, from precedent. The practice of the law demands judgments of consistency and sense from these sources, rather than a personal interpretation. They are rarely, if ever, defined successfully, and are characteristically vague -they have what Hart called ‘open texture’.
Example
What right has the individual to disobey the government (the law)? In a non-totalitarian state -democracy - we suppose that it does not have absolute rights over us. In any dispute, such as over conscientious objectors, both sides, however, usually agree that we have the general right to act on conscience. Conservatives who object to the objector’s right in that case would in another case assert the right of communities to choose, for example, segregated education even though that is against the law.
We distinguish between legal and moral rights: the first of the government, the second of the individual (though a constitution may recognise, and rely on moral standards, eg fairness, in decisions).
We should also distinguish between having a right, and being right. The gambler may have a right to gamble without being right to do so. The prisoner of war may be right to escape, but he does not have that right (ie we have a right to prevent him). The taxpayer who objects to welfare provision for the poor on grounds that it removes incentive may or may not be right (he certainly has the right to his opinion) but the government has the legal right to force payment; here two rights are in conflict - the law may have the right to prosecute a deed of conscience.
And some rights are more important than others: one may be of primary importance, such as that to free expression, capable of overriding government policy or the general utility. Others, such as the right to go the wrong way down a one-way street, are trivial.
Dworkin’s answer: “...a man does sometimes have the right to disobey a law ...whenever the law wrongly invades his rights against the Government. [...] The right to disobey the law is not a separate right, having something to do with conscience, additional to other rights against the Government. It is simply a feature of those rights against the Government, and cannot be denied in principle without denying that any such rights exist.”
His last book (Is Democracy Possible Here? Princeton 2006), is more concerned with government than law. He puts forward The Two Dimensions of Human Dignity:

“We must look not to principles that are distinctly political or even moral but rather to principles that identify more abstract value in the human situation. I believe that almost all of us. in spite of our great and evident differences, share two very basic such principles.
“The first principle - which I shall call the principle of intrinsic value - holds that each human life has a special kind of objective value. It has value as potentiality; once a human life has begun, it ‘matters how it goes’. It is good when that life succeeds and its potential is realized and bad when it fails and its potential is wasted. This is a matter of objective, not merely subjective value; I mean that a human life’s success or failure is not only important to the person whose life it is or only important if and because that is what he wants. The success or failure of any human life is important in itself, something we all have reason to want or to deplore. We treat many other values as objective in that way. For example, we think we should all regret an injustice, wherever it occurs, as something bad in itself. So, according to the first principle, we should all regret a wasted life as something bad in itself, whether the life in question is our own or someone else’s.
“The second principle - the principle of personal responsibility holds that each person has a special responsibility for realizing the success of his own life, a responsibility that includes exercising his judgment about what kind of life would be successful for him. He must not accept that anyone else has the right to dictate those personal values to him or impose them on him without his endorsement. He may defer to the judgments codified in a particular religious tradition or to those of religious leaders or texts or, indeed, of secular moral or ethical instructors. But that deference must be his own decision; it must reflect his own deeper judgment about how to acquit his sovereign responsibility for his own life.
“These two principles define the basis and conditions of human dignity, and I shall therefore refer to them as principles or dimensions of dignity. The principles are individualistic in this formal sense: they attach value to and impose responsibility on individual people one by one. But they are not necessarily individualistic in any other sense. They do not suppose, just as abstract principles, that the success of a single person’s life can be achieved or even conceived independently of the success of some community or tradition to which he belongs or that he exercises his responsibility to identify value for himself only if he rejects the values of his community or tradition. The two principles would not be eligible as common ground that all Americans share if they were individualistic in that different and more substantive sense.
“These dimensions of dignity will strike you as reflecting two political values that have been important in Western political theory. The first principle seems an abstract invocation of the ideal of equality [of treatment under the law? PT], and the second of liberty. I mention this now because it is often said, particularly by political philosophers, that equality and liberty are competing values that cannot always be satisfied simul​taneously, so that a political community must choose which to sacrifice to the other and when. If that were true, then our two principles might also be expected to conflict with one another. I do not accept this supposed conflict between equality and liberty; I think instead that political communities must find an understanding of each of these virtues that shows them as compatible, indeed that shows each as an aspect of the other. That is my ambition for the two principles of human dignity as well.
“I make, as I said, two claims for these principles. I claim, first, that the principles are sufficiently deep and general so that they can supply common ground for Americans from both political cultures into which we now seem divided. I claim, second, that in spite of their depth and generality, these principles have enough substance so that we can sensibly distinguish and argue about their interpretation and consequences for political institutions and policies.”
Equality: does anyone think that they are so special that they should be allowed different rights from the rest? “It is objectively important that once any human life has begun, that life go well and not be wasted.” “You cannot act in a way that denies the intrinsic importance of any human life without an insult to your own dignity" (p 16) Equality of treatment does NOT mean equal treatment.
“A legitimate government...must act as if the impact of its policies on the life of any citizen were equally important...a matter of degree.” A citizen treated unequally does not have a duty of loyalty - as in countries where discrimination is practiced. (p 97)
Liberty: “We must not accept the right of anyone else to force us to conform to a view of success that, but for that coercion, we would not choose.” “Granting government or any other group the authority to require our adherence to a particular scheme of values on pain of punishment...would indeed mean subordination.” (pp 17-20)
His definition: “Our ethical convictions define what we should count as a good life for ourselves; our moral principles define our obligations and responsibilities to other people [society].” The state may dictate the second, but not the first - liberty, (p 21)
“Liberty is the right to do what you want with the resources that are rightfully yours.” (p 69)
His distinction: personal judgments - about what kinds of lives are intrinsically good or bad for individuals; impersonal judgments (or judgmental justifications) - about the intrinsic value of some impersonal object or state of affairs. Liberty does not give immunity from laws that protect natural or artistic treasures, for example. The burden of such protection must be distributed fairly. So, religious values are of the first kind, environmental values are of the second kind. (p 70)
For each person “It matters how It goes.”
RIGHTS
Legal rights: eg property, dependent on political settlement
Moral rights: eg against discrimination and imprisonment without fair trial, based on dignity.
Economic rights: eg to housing, work etc.
HUMAN rights are based on respect for the principle of dignity. “The fundamental human right...is the right to be treated with a certain attitude: an attitude that that expresses the understanding that each person is a human being whose dignity matters.” (p 35) Baseline rights are: freedom from torture - a form of subjugation; freedom from treatment as anything less than human, or from coercion that constrains liberty as defined.
Example: taxation
Definition: the laws and policies of the communities in which the citizen works are the political settlement. These affect the resource that he has, as well as his talents, choices, luck, personality and other variables. They control what he is entitled to. They fix the consequences for each of his choices about education, employment, investment, production etc.
[Any inequalities of resource that exist under government may be the result of political settlement; that is, they are not necessarily natural. Some, such as talent, may be, but others, such as status, are not]

“Given the complex and dramatic impact of a political settlement on citizens’ resources, what choice of political settlement treats them with equal concern? What is the role of taxes in that fair-minded settlement?” (p 99) This demands a distributive theory - even in a minimal state.
Not equality of outcome, because that means loss of personal responsibility. (pp 102-3)
Not Rawls, because he ignores differences between the effects of luck and those of choices. (pp 103-4)
[He has other differences from Rawls, disagreeing, for example, with his conclusion that the veil of ignorance would necessarily lead to the results he specifies.]
Two considerations in tension: equal concern, and personal responsibility. (p 105)
He does not make the common distinction between equality of outcome and input - he dismisses egalitarianism as removing incentive to personal responsibility. Instead he makes the following distinction:
# ex post equality is when inequalities are down to choices, not luck, so bad luck is fully compensated;
# ex ante equality compensates for inequalities before luck takes effect. (p 108)
Ex post equality fails because it makes, for example, investment luck irrelevant, so why choose between investments? (Investments include education, training, career etc.) And full compensation for extreme bad luck, such as crippling disease or accident, bringing the sufferer up to equality (if that is possible), would be too expensive, and well beyond the kind of expenditure the sufferer would have seen as reasonable before the bad luck. (pp 109-110) [NB this is not a purely pragmatic limitation - it is based in the estimated judgement of the individual; it may be different from Rawls’s estimates.]
Ex ante equality is possible. The insurance model is practicable. In voluntary form, it is widely accepted as fair. BUT a fair settlement demands mandatory insurance [like the UK system]. Is that fair? (p 113)
At outset, people are not equal in their ability to insure. We can correct for such inequality by asking “what level of insurance we can safely assume that most reasonable people would have bought if the wealth of the community had been equally divided among them and if, though everyone knew the overall odds of different forms of bad luck, no-one had any reason to think that he himself had had already had that bad luck or had better or worse odds of suffering it than anyone else.”
Dworkin’s words, 1977 (Taking Rights Seriously):
“America will continue to be divided by its social and foreign policy’, and if the economy grows weaker again the divisions will become even more bitter. If we want our laws and legal institutions to provide the ground rules within which these issues will be contested then these ground rules must not be the conqueror’s law that the dominant class imposes on the weaker, as Marx supposed the law of a capitalist society must be. The bulk of the law...which defines and implements social, economic and foreign policy...cannot be neutral. It must state...the majority’s view of the common good. The institution of rights is therefore crucial, because it represents the majority’s promise to the minorities that their dignity and equality will be respected. When the divisions among the groups are most violent, then this gesture, if the law is to work, must be most sincere...If the Government does not take rights seriously, then it does not take law seriously either.”
